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BUT CAN YOU DO THAT? 



“FAIR VSET PROTECTS 
ZAPRUpEttglZM COPIES : 

PUBLJSIK^S^^W^EK^Y bas alr6£^y 
mentioned ■ tiSe States- 

Pistr^ Couil’al'i^i^os iq New York 



, - The court rejected : bb^- of those 
assertions, sfatit^ hi patt: “Defcnd- 
^ are perfect conect in their con- 
tention (thatli a new* ea^ may not 

be. c^yrighfed.4 ; , claims no 
coimudit .hr the. news dtemtM of the 



rnagazme^nvent 6ut <a# in the particuiar^foni; 
the npVrfa- - or recoid made hy Za^^ ; . . The 



nious Abraham Zapnider dims of the 
assassination Of - president KennWy, 
the an^ ;i^ of hook 

on tl^^iwidshti^n reprodoce 
: those fflms:j|Sithoid $heing gUQty ' of 
, Cdpyd^t ln6h«jfemeh^^ 

14, 1968); Ifef^ever,-beha 
, plicatioi&:, ^d?faiiiiS(»^ that 

decision,,!^ far-rea<^g and aij 
cant ih aih^tfaig-^ 



I. Zapnidto^^ pictures . have. . . . many 
^..e^mrais id creativity^. Among other 
>;:ddng^ Zapnider sdectiS the kind of 
' .^camera (m'qd^ not snmishots), the 
I kihd, of fllih <color),: tt^ of lens 
t (telephoto), the area in ndiii^ the pic- 
ha^ to he?tekhn; fhe tfme they - 
; 1? *to -teken, and (afiSer testing 

- setorpl- sites) the spot on which die 
auapung rraotnonat camera:, would be opetoted.^ " 

. cWm that 

S^a f* towght, it. would Life seeking ah unlawful “oli- 

^ somewhat ; gwpblY' of the fe^ ofrthe tragic as- 
' ® ^1“*^ ‘ 'sassination*. the court; concluded: 

Swnds”' ^Zfto.hai'a-vdto copyright to Are 
: ^ prud<tofilm« - ' “ r* " 

- - 'Buf^liavlng-thus concluded, tlto" 

fflrejWiW were..^ct copies of the court p^nnupUy proceeded to )8nd tfiit 
which, acccnding to^., .tito:.,de^dantY unauthorized copies 
‘ j“^?y®?*S|. 5 “*Ytoia«toori^ ’ of :^ihcwe copjtoghted tona did hot 
. > ^ “nigh^/ renfe the SS m 

- ■ “‘-^®5anw of ;‘*farr tBUi^ : As; th® court put it: 

" ^ «>Py«>g or othep'^artttopr®^ of a 

. hot a.ayyngto.vio- : cppydjhf^ Iji 



--,. feY-th§fe^Pfr:, ‘ aWfity^'to.to retooB^ Tito 

facts Id, ^#ca:j6ptoi^^ ;ttott|,;>. .'V 

'• fflmtog;„the,.| -'-;|levtgtheless;^^to^^ 

• { of ;fair use waa:|tomari^ toe degree 

■ ■ 1?®^ ®f ltiii^,to ^ and toat to 

„„ ' e»totoig^^f(::^’;piErihisa to-ush"..toe tten-the cxiutt’tohk-hotice'df 

"■“ass^.l^stoh’;‘Hduae;,; 
, ftof teas hot-passed 




ticuiar case is a fair, use, the factors 
to be considered shall include: (1) 
the purpose and character of the use; 

(2) the nature of the cc^yrighted 
work; (3) the amouht and substan; 
tiatity of the portidn used ip relatioh 
to die copyrighted whrfc as a whole; 
and (4) toe effect of the use tgion 
toe potential market if<n . or value of ' 
toe copyri^ted workSAnd toe court . 
observed: TThe di^t|t job is to ap- 
ply the relevant criteiik^ ,,v^ . 

In ^ sitoatkto,i. h^,. 0 (^ fOund 
that “to deteiiiihto^'tito’ tofucr of fair ^ 
use, toe balance atoms to^ to favor 
of defendants, ; v i 

intoest to having th^ difrStr: ■ 

Abni availatoe on tito i^^'r^ Breaj, ' •• 
diau gtomre^ ,.t 

woto on toe su^eot ; W-hw h #totp' i ; 
entitled to pui^.; «inh{|Mhlitok ' ; 
-'The boede 'to' tito.;boo^iki,iMcsti^-^ .1 
omtatoed toe; . 

bo^ia bou^t toSton«|S|frto»-toedry^ 
of HKtomsoa ailid ite"; ^ '.'I 

aupixitted hY 
■ ' - toeito - ht^plf 

to (top^li^^ . .;.; 

Is no totopehtfato behKtohsl^[i^'iod ' , 
defendahte. .]^atotlS'.itoto;hht^h#i^ 
Zapradto;’ .piohhto..,'hi.'; ‘ ?■ 

•rmukto for .tlre’sq^j^^hi^fWtoik^^^ 
pcara^oto lto'hi®tofe*;prfgitohfe^ ..w 
. . m^vpubtoh -irlijiagto^ 4 

. more retooB^ie 

:bUok ' woidd;' g-ahtohnifc vh iiijgi^^;' 5» 
Mite 

tenit .if» n| y di y to • ''**'*' 

,',c 

; copj^ght^' -to^ 

ce^to ;tohi the defto^nhif >¥#.' - ' 

'-Jhe.&fuh^f 
‘of; toe 'most 
widmut to^;p«f_,u^ 

'ww'hu'doubt‘"‘ “ “ 
















4 



ev^t. and otber&^e 

co<ibi$ that it ii 

' ^ ijot ^ reproduce. 

■( such a wpjlp t» neira-^t pot other-- 
wise, w would con- 

stitute » ,au^ “record.” 

^ Zi^rgi|pf.,(si^ we are'presently 
sdU ftir- 
was. in. ■ 

, ^^e'^c^'pepp^^ a 'bcidk,.’' 

ttea^^tbe:^^ clear flm ^ 

theiMc of ^pK^^^ iUut*ative ti- 
lt. lo a^iiit iinder- 

y*? “ iiAertBt ■& 

firy^ «»" wi& ai» 

whkli.' led the 

^ In it; is. 

. oofotthi^ateEii^^^ ct^ 

ri|^W«i^:iip.pa$^ it iSmt safe' 

.' ito^'.'iDsices' Qtsar..il^ tM-'' 

fiiral ^ tiw law »ny)|: i 

witfi mpeck'% “fair.jnsiej” j^ ritual: ’ 
tiovva^ wi»r pQing fdi; 

- eacb'inpli <;a$e .likely hy Jiave industry^X. 
; sidde:pt.O)ttl^-lhdustiy^wi^ (as ; 

States- Siqirenie 
Courts CATy,>a pw. 

My If this is indicial 

legi^atiQd^i^ ' - - - ■ 



— r -- — — . '-fj .. . I.*... the most 
ttf it,:.tiBcfe^ i^*«'ta^^ 

‘ ; thd: un t fefini ^^\ it seems to work at 
lemt'p tittU^Sfiy oter y^^ devised. 

Associates^ 

<^i^^?P.i:S. ',tffiflrict ^& Dis-- 

.-*<ict-c*^^¥;,'i^^ N«; 67 CivI 
36, Sejpifc i4> I968.J ^ 

appued 

TO 

NOW ttot'%e "hile ojE law" has heea 
fairly well estabilsbed that a “piddic 
figure” :ai well aS a “public effidaT 
wiU, I’M'^ “atdual maficeV- 

iA; knov^^^tif falsity or reckless 
disregard falsity— hefwe 

he can recibym- -f# a Ubet about him 
(see. 2, 1968), the 

cMiits B1B-. Mire ' and more finding 
themsdves confrtmted by the even 
more difiSdfit ^hastibn of what makes 
a person » “public figure” for. the pur- 
poses of the aew.tttle. Qbvioudy, such 
persons as, .General: Edwin Walker 
(USA, Ret) or fbotbali coach Wally i 
Butts or. Nobd, Prize-winning Linus 
PauHng— all of whom have had the 
new ride applied , agmnst them in re- , 
cent yeatsh.-seam to qualify, but what 
about persons , who are much less in 
the public eye, and what — ^and this is 
the really hard one — about persons 
who are only in the public eye because 
^.some newsp^ier or radio or TV sta- 
m decided to put them there? 

It was this last question which was 



«u-. 



cided by« a iTJniied States District 
Court sittihg in Phi]adeh>hhk. file 
court’s answer to the quesficm reflects, 
at least aS;. far, as It was concenud, an 
attempt , to ' effect ' . a significant slow- 
down in the development of our libel 
laws in this general (Ma. 

The plaintiff in thefcaM was a mag- 
azine diirtributor Whd .was- cdl^; a: 
radip^ 
of ^licQ actidtimi- 
judicial proCbsdings' pertnitdng''f6'" 
Mie^lyaM^ne publitMiiMia. 

plaintiff denied the : radio station’s ' 
characterizatiph of lii^ and bfltf be- 
ing refused;, ttooppOi^di^ 



- SteSe- . ^ WV«ki|»M i»»- SMifkaUis » iwl -ilit) CC'Ul*>iI« 



.r;to insttfhte.'iuk.M 

Tfie' d^end^t-M^p' i^^ 
tRctably, abided that Me pl^fiil^^ 
i a ’^ulto iwnld .. JhavoJ ; to • 

: prove wpti^j;]^ice, bijCtlwi^^t^^ pm- 
; ;{duticsfiy^!ffisagteed.;.'' -i,.-,;;, 

' , . .,.T]te coiirt rStotcdr'A‘i%pli^alo 9 :^p^^^ 
-ithe iimnstdutitmpl pijyUegp^^M^ jaM 
.;Of Ubef reqhites w deRcadb^ 
of the £reedmnai. pf^4K^ • 

on the one hand,. andtthe.ri^t 

individnalM iiB|qry fp 

his leputatiM^by defMafiott^^^M^^^^ 
other. , .’ to xe^cfing fe ] 
recovery in ^V actiqo%hr^^ 
public officials and ‘publiqfflipjres’ the ,, 
Supreme Court .bps^i^ogpi^ that in ':' 
li^t of ffie .y^d^:a^ed;bP fhe 
doms of spec^ and ffie jpret^' ceitam 
persons ate tp mbre M*>*i#M 

Jhaa_ others jMpMimjPji*^ J, 

tion. Uhde^iing Me regent, dec^pns 
of Mp,Q)utt. is the nofion that^MMejc , 
activities and thpir .s^tu^ profflireptt. 
persons have 'Mumed/to sQhte extent '■> 
the risk of injury; .due tp 'ngjffigi^y 
r^orted-falsefaoodsVtmd: because of 
their access ,:tp the; media M tpass 
communi(»d<»i pn^et 

themselves from' siuh injit^^ >nwte 
adequately them pffiers. V v .” " i 
Then,: addrbssihS itself to.'tbp ptx^ 
ticiilar ffii 43$%^ 






continu^ij: 



wippiessi(fe;j^5p^^ 4* matMTclfinV- 
wbd^ ^ MpidaM 4“ justified and; 
m^ortapt-MMbsttiV . .'Hcfmwer; we. 
must ^'^Itffierthat tlw 
access ti|;,dsi(lah4^ !^^ 
pubffit; is if not, 

essenffitt determinmg ;}th«'-. 

applicttdon 

standard cMaotrMbut speech ' 

nor piap^^sd4.-'^snM^ ' propaganda 
where mi^llMs M 'lidenei^ are avail- 
able to Old «dei ,.and the other side 
finds the ' reiepiKink hung , up when ' 
he attempt *o pMest ; K, To in- ' 
sist tqion ffie. mdiMtian 'of a con- 
stitutional standard under circum:- 
stances such as these would mean that 
a person, even though not a public 
figure, who is accused of crime, how- 
ever negligently and however falsely. 







We think ffie phdi;^phy .underlying 
the .fiuprgme Court’s opinion pre- 
cludes such a drastic rteult,” 

Fii^y, the court observed that the 
plaintiff was “in no. sense a public 
man” and that “he 'was of;' so little 

- importance that when he; approached 
' thp ..defendant seeking. ' U '-ffiparing .|p 

. preve to those in' chmge; that iM mag-:’ 
azines we^ neteer-. <dJked^< nor: 
Smut, 'nw ‘^lie-books,* he 'Was suni- 
•; marily 'cut off and' ignbred'.' '. , . (The 
plainMf] 'was isolat^from piiNic view,, 

- untiL others had tbnisbhim into it and: 
whim toe news mt^ia M^ed with - 
him he wasM a very iifcbE tiehse de-. 
feiisdless save to toe toe extent that 
tire libd'la^of Pennsylvania afforded-’ 

, him protectiom"- ■. 

And . for .alt of togpe reasons the - 
court uneqifivocUlly Med that “be-^ 
cause of his public /anotiymity; which* 
precluded meanmgM, .'access to' tbP; 
neiVs. media-as a tobMs:M protecting^: 
his 'reputation, ; 

tar^tially involved .to- a’p)ffitic issi^ 
plaintiff is protected-^, i^hinsylvania' 
libel .lavra without 'l^ffiR'i'Amendmenb;; 

; Strictures.” .. hf 

, We h<^q that tiiW €t«e^ 
like it-:--will find its'vuty M the United ' 
States Supreme Conrt, ^Mvioiisly, tbe-4 
question presented-r-4«!);:|toen^^^^^d^ 
an otherwise private per^;ireciMo a> 
pubHc fi^un for pn^qSesVoflttre UM 
constitMbiM Mes for ^'ex- ' 

tremely perplexing natii 
:tiaosnotMily vntitrespecA toriib^ b«^ 
also to so-called “riiltto of privacy.” 
./to'tois^^ , 

lis: that : a strong argument/ can bi^;. 

" made— as this conit did in tire ' con- 1 ' 
V text of this cas4--tiiat,boly:if ; a : 

; lie figure” : is indeed in> a positkm to.: 
i “answer back” does a Me pmd£^ingC ; 
him- 'fri(Hn recovering Mr Jibel maike ; 
sense, 'the Siqmrae’Ctourt in the Ndw i ^ 
: YMf Tima case paved/the way for .- 
."’am Interpretation <« odr Ubd laws 
, whieffi penniti of /niore tobust aM. 
uninfaitntBd debate:' ft^may' now- be' 
expected fliat toe comta, like ffie. one 
in FbfiadelpMai, wfflf aM td en- 
sure, ffiat that debate' vriR 'not also be 
one-sided. Significantly^; in tire . case 
in-: question, toe defera&iit^radio 
- tion was not indy tire diSsemittator of 
the allegedly defanpiMy: dtatemeht 
IM was its oiiginator as well. Espe- 
cially in- such cases, if the .medium 
refi)^ to permit tire :; person “at- 
tMfced” to respond— in effect leaving 
him defenseless and making the ' de- 
bate one-sided indeed— toen it seems 
dear that new Mes and formulas for 
libel suits like the present one will 
have to be devised. 

IRosenbhom v. Metromedia, Inc, , 
U. S. District Court, Eastern District . 

<ti Pa., 37 U. S. Law Week, page 
2145, August 22, 1968.] 
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